Copnep>xaHue:

BBepneHue

[loroBop - 3TO corslaweHmne ABYX N HECKOJIbKMX NuL, 06 yCTaHOBNEHUWN, NU3MEHEHNM
NNY NpekpaweHnn rpa>KgaHckmnx npas n obssaHHocTen. pyrumMmm cnosamm, Orosop
ABNSETCA NPaBonopoXXgarwmm pakToM, MPaBoBbIM NHCTPYMEHTOM, C MOMOLLLbIO
KOTOPOro CTOPOHbI CaMu YCTaHaBAuBatloT ansa cebs npasa n o6a3aHHOCTH, BoptoTca C
HegoCTaTKaMu, Nnpobenamm 3aKoOHOA4ATENbCTBA. 3aKJl04YeHe OOroBopa BeAeT K
YCTaHOBJIEHUIO IOPULANYECKON CBA3N MeXAy CTOpOHaMu JOrosopa. Ta CBA3b CTAHOBUTCA
IOPUANYECKON BBNAOY TOr0, 4TO rocyaapcTBo obecneymBaeT 4OroBOp MepamMu
roCyoapCTBEHHOIro NpuHy>XaeHud. NosTomMy AOroBop CrnpaBensiMBo cHnTaeTcd "3aKOHOM
ons osounx".

Mpob6nembl, CBA3aHHbIE C KNacCuunKaLmnen 4OroBOPOB OTHOCATCS K YACY OABHUX
npobaem UMBUANCTUKN. Hannyme y BCex AOroBopoB 06X NPU3HAKOB - COBMAAeHMS
BOJIN 1 BOJIEN3BSBJIEHUNS, MPAaBOMEPHOCTb AEACTBUSA, AENCTBMSA NPUHLMNA 4ONYCTUMOCTM
n ceoboabl AOroBopa - He UCKJI0YaeT BO3MOXKHOCTb UX KJaccupukKauuu.
Knaccudumkauma oroBopoB No3BossSieT pelaTh psa BaXKHbIX 3a4a4y. BoiaBneHne obwnx
TUMNNYHBIX YepT AOrOBOPOB M Pa3INYynin Mexxay HUMKn obnervyaeT ofis cybbekToB
npaBuWbHbIN BbIOOP BMAa AoroBopa, obecnevynBaeT ero COOTBETCTBME COAEPIKAHMIO
perynmpyemMon AesTeNbHOCTU, CO34aeT BO3MOXXHOCTb Ha Hay4YHOI OCHOBE
CNCTEMATM3NPOBATb 3aKOHOA4ATENLCTBO O AOrOBOpPaXx, MOBbIWATbL COr/laCOBaHHOCTb
HOPMATMBHbIX aKTOB. B COOTBETCTBMU C pPa3/INYHbIMU OCHOBAHMSAMUN KlacCUguKkaLmm
JlOrOBOPbl MOXXHO MoApasaensTh Ha pa3/inyHblie BUAbI.

B ocHOBEe Takoro gesieHns MoryT JiexxaTb CaMble pa3indHble KaTeropun, nsbnpaemsie B
3aBUCMMOCTU OT Npecsieayembix Lenen. [leneHmne OroBopoB Ha OTAE/bHbIE BUAbI MMeeT
He TOJIbKO TeopeTnYeckKoe, HO N Ba)KHOEe NpakTun4eckoe 3HavyeHne. OHO No3BoaseT
y4aCTHMKaM Fpa>KgaHCcKoro obopoTa [OCTaTOYHO N1IerkKo BbISIBASATb U UCMNOJIb30BaTh B
cBOen neAaTenbHOCTM Hanbonee cyllecTBEHHbIE CBOWCTBaA A0OroBOPOB, npmuberaTthb Ha
NnpakTUKe K TaKOMYy [0roBOpY, KOTOPbIN B HanbosbLluen Mmepe COOTBETCTBYET UX
noTpebHOCTAM.



1.00wme nono>xeums o Knaccudpumkaumm ooroBopos

Knaccndukaumsa nioboro noHATUS npefnonaraeT ero pasgefieHme Ha HeCKOJIbKO BUAOB
(Tunos). Kak oTMeyvaeT M. U. bparnHckuin, Takoe pasaeneHme MoxeT bbiTb NponsseneHo
nByms cnocobamum: 1) oUXOTOMUSA, C MOMOLLBIO KOTOPON, NCMONb3YS Moc/efoBaTesIbHO
onpeneneHHoe oCHoBaHMe (Kputepuin), enaT NOHATME Ha ABe rpynnbl, 0OOHY M3
KOTOPbIX XapaKTepusyeT HaJm4yme 3TOro OCHOBaHUA, a APYryto - ero oTCcyTCcTBue; 2) C
MOMOLLbIO onpenesieHHbIX OCHOBAHUW CO34aeTCa HeorpaHMYeHHOe Y1uCo rpynm, B
Ka)X[40WN N3 KOTOPbIX YKa3aHHble OCHOBaHUA COOTBETCTBYHOWMM 06pa3om
WHONBUAYANN3NPYIOTCS.

OcHoBHasa npobnema nwbon kKnaccuhukaymm coctomT B Bbibope TOro eUHCTBEHHOIO
OCHOBaHUS, KOTOPOE A0/IKHO ObITb MOJIOXKEHO B OCHOBY OEJIEHUS.

NMeHHO No 3TOW NpMYMHEe B 0Te4YeCTBEHHOW U 3apybe)xHon nutepaTtype
npeonpuHMManochb paHee v NpeanpMHUMaeTCa CerogHsa ocTaTo4yHo 6onblioe
KOJINYEeCTBO MOMbITOK KJIACCUPUKALNN rpa>KgaHCKO-MPaBOBbIX LOMOBOPOB, HEKOTOpPbIE
N3 KOTOPbIX HEYAa4uHbl, HE MPU3HaHbI.

MNepBOHa4YasnbHO NOJYYMIN pacnpoCTpPaHEeHe KoHLenummn (Teopumn) Knaccugmkaumm,
OCHOBaHHbIe Ha Pa3/IN4YHOro poaa 3KOHOMUNYECKNX Npu3Hakax. B 4yacTtHocTn, I. H.
AMduTeaTpoB Npeasaran AenanTb 4OroBOPbl HA BO3HUKaLWwme B 061acTy Npon3BoACTBa,
TOProBJIN N CeNIbCKOro X03s1UCTBa. Bnocnencresnm B intepaType npu Knaccnpumkaunum
CTaJin NCMOJIb30BaTbCA KakK SKOHOMUYECKUe, Tak U lopngnveckume rnpusHakuy, T. e.
npuMeHsnacb Teopmsa “KOMONHMPOBAHHOIO KpuTepusa”. PedynbTaTaMu COBPEMEHHOMO
nccnepnosaHma npobnem Knaccmpumkaunum 4OroBopoB CTasNlo YTBEPXKAEHME, 4TO “B
DENCTBUTENIbHOCTU “KOMONHUPOBAHHbLIN KpUTEpUn” npeBpaTuiCa B NPOCTYO CyMMY
KpuTepunes, bnarogapa 4emy eAMHCTBEHHOE OCHOBaHME Ae/IeHNS 3aMeHsAeTCs
HeorpaHW4YeHHbIM UX YUCOM"[1].

Kpome Toro, oTMe4yaeTCs, 4To “B CYLIHOCTU UCMOJIb30BaHNE KOMBUHNPOBAHHOIO
KpUTepunsi 03Ha4YaeT 0TKa3 OT peLleHns npobrieMbl, NOCKObKY, BO - MepBbIX, AaHHas
Teopus, onepupys HEKOHKPETU3NPOBAHHBLIMM KaTeropusaMn, He faeT OTBETA, YTO XKe B
KOHLIE KOHLIOB MO3BOJISIET BblAE/INTb U Pa3rpaHnynTb OOrOBOPHbLIE BUbI, @, BO - BTOPbIX,
He NOo3BONIAET UCMOJIb30BaTh UX OJIS PeLleHMs NPAaKTUYeCcKNX 3aaa4. Takaa KoHUenuus,
6yny4n oocTtaTo4yHo yaobHol, cnocobCcTByeT BbiAesIeHUIO N0ObIX AOr0BOPHbLIX BUAOB, B



CUNY 4Yero B X NepeyvyHe NpoAaB/IAITCA CKopee YepThbl MHBEeHTapu3auumn, a He
Knhaccudpunkaummn”.

2.0CHOBHbIe KJlaccudpukKkauuum AOoroBopos

MpoaHanM3npoBaB OTEYECTBEHHYIO N 3apybeXxHYyo nTepaTypy, 3aKOHO4ATEeNbCTBO PO 1
CTpaH pOMaHO-repMaHCKOW MpPaBoOBOM CUCTEMbI, MOXKHO BblIAENUTb ClieaytoLine
pacnpocTpaHeHHble KnaccuguKkaumm rpa>aaHCKo- NPaBoOBbIX AOFOBOPOB:

1. Mo cBoen tpuanveckon Nnpnpoae A0roBopbl MOryT BbITb KOHCEHCYaslbHbIMU 1
peasibHbiMN. KOHCEHCYalbHbIMU ABAIAIOTCS AOrOBOPbLI, B KOTOPbLIX NpaBa U 06493aHHOCTK
CTOPOH BO3HUMKAIOT Cpa3y nocjie AOCTUXKEHMSA CTOPOHAMM CornaleHmnsa (KoHceHcyca) ob
yCTaHOBNeHUM nNpas n oba3aHHOCTen (HanpuMmep, 4OroBOp Kynau - npogaku). Jorosop
CYNTaEeTCAa peasibHbIM, eCnun npasa N 0693aHHOCTU CTOPOH BO3HUKAKOT nocse
OOCTUMXKEHNS corslalieHns n nepenaydmn sewmn (Hanpmmep, 40roBop 3amma).

2. B 3aBNCUMOCTIN OT BAUSAHNS Ha OENCTBUTENIbHOCTb OOrOBOpPa OCHOBAHUS ero
BO3HWKHOBEHWNS AOrOBOPbl MOXKHO pa3aesnTb Ha abCTpaKTHbIE N Kay3aJibHble.
HencTBnTeNnbHOCTb abCTPaKTHOro 4OroBopa He 3aBUCUT OT OCHOBaHUS ero
BO3HUKHOBEHUSA (Aorosop 6aHKOBCKOM FapaHTUM B MeXAyHapo4HOM YaCcTHOM npase).
COOTBETCTBEHHO, OCHOBaHMe (Lesb) 3aK/II04YEHMSA Kay3aJibHOro AOroBopa sABASeTCS
YC/IOBMEM €ro AeNCTBUTENIbHOCTN (MPaKTUYECKN BCE AOrOBOPbI: KYMNaun - MPOAaku,
hapeHuns, noapsaa, CTpaxoBaHMs, apeHabl N T. 4.).

3. B 3aBMCUMOCTU OT BJINSAHUS TEX WU UHBIX YCIOBUI ((haKTOB) Ha AENCTBME AOroBOpa
BCE [IOr0OBOPbl MOXXHO KJAaCCUULIMPOBATL Ha YCOBHbIE:

1) noa oTnaraTesibHbIM YCNOBUEM (BCTYMJieHMe AOroBopa B CUJy 3aBUCUT OT
HacTynneHnsa Kakoro - nbo ycnosus (pakTa), Nnpn 3TOM CTOPOHAM He N3BECTHO,
HACTYNUT OHO UM HeT (HanpuMep, 40roBOP apeHAbl MOMELLEHNSA NpY YCJI0BUN
OKOHYaHWA ero CTponTeNbCTBa K onpeaesleHHOMY CPOKY);

2) Noa OTMEHUTENIbHbLIM YC/I0BMEM (L0rOBOP NpeKpawaeTcs B CUY HAaCTYMNJIEHUSA KaKoro
- nnbo ycnosus (dpakTta) (Hanpumep, 4OroBOp apeHabl TPAHCNOPTHOIrO CpeacTBa C



YCJIOBMEM €ro pacTOpP>XXeHUs Nnpu yC10BMX €ro nosioMkun) n 6e3ycnoBHbie (oencremne
A0roBopa He 3aBUCUT OT HACTyNeHUsA Kakux - nnbo ycnosun (hakToB) (3TO MOXET BbITb
nobon gorosop).

4. Ha ocHOBEe Hann4nsa nam oTCyTCcTBUA }OpI/I,EI,I/I‘-IeCKOIZ CBA3M O4HOIo

[0rosopa C APYrnuMm BblAENATCA OCHOBHbIE (FNaBHbIE) N OOMNOJIHUTEIbHbIe A0r0BOPbI.
JononHuTeNbHbIE O0rOBOPLI ABAATCS HOPUONYECKUM NPOLOJIKEHNEM OPYTrUX
(OCHOBHbIX) OOrOBOPOB 1 MO3TOMY pPa3AensoT UX puandyeckyto cyabby (T. e. ecnm
OCHOBHOWN goroBop byageT NnpusHaH HEOENCTBUTENbHBLIM, TO U AOMNOJIHUTENbHbLIN A0OrOBOP
Tak>Xe byneT aBNATbCA HeAENCTBUTENbHbIM). IONONHUTENbHbIE AOMOBOPbI, KakK NpaBuio,
obecneymBaloT NCMOJIHEHME OCHOBHbIX. B €BA3M € 3TM Hanbonee pacnpocTpaHeHHbIMN
TaKMMKM OOroBopamMu SABAAKOTCS COrflalleHne 0 HeyCTonKe, 4OroBop NMOpyyYnTenbCTBa,
3as0ra n 1. o. CooTBETCTBEHHO, OCHOBHbIE AOMOBOPbLI, HANPOTUB, ABNAIOTCSH
CaMOCTOSITE/IbHbIMN N HE Pa3aensaoT PUANYECKYIO Cyabby Kakux - nbo nHbIX
00roBopoB[2].

5. B 3aBUCUMOCTM OT BO3MO>XHOCTU OLLEHKN PUCKa NPU 3aKJl0O4EHMN OOroBopa
pa3/iInyaloT KOMMYyTaTUBHblE (MEHOBbIE) 1 asleaTOpPHbIe (PUCKOBbIE) AOrOBOPbI. B MOMEHT
BO3HMKHOBEHNA KOMMYTATUBHOIO AOr0BOPa Bbiro4a AN NOTEPSA KaXKA0M CTOPOHbI
MOXKeT ObITb oLleHeHa (60NbLMHCTBO AOrOBOPOB: KYMJM - MPOAAXXWN, MEeHbl, lapeHuns,
apeHabl U T. A4.). B MOMEHT 3ak/l04eHNA aNleaTOPHOro AOroBopa Bbiroga uav norteps
CTOPOH He MOXXeT ObITb onpeaesieHa 1 3aBUCUT OT HACTYMJIEHNA UIN HEHACTYNJIEHUS
TeX NN UHbIX 06CTOATENLCTB (Hanpumep, 4OroBOp CTPaxoBaHMS).

6. B 3aBNCUMOCTN OT 0ObeKTa OroBoOpbl AeNATCA Ha BeLHble N 006513aTeNbCTBEHHbIE.
Ob6beKkTOM BeLLHbIX JOrOBOPOB sABNSAETCA onpefeneHHas selb (Bewmn). ObbekToM Xxe
06a3aTeNbCTBEHHOIO AOrOBOpa ABAAIOTCA onpeneneHHble aencrtens (nnn 6espencrene)
onpeneneHHoro amua (Kkpyra nuu,).

7. Tak>XXe B 3aBMCUMOCTMK OT 06 beKTa MOXXHO AOroBOpPbI NOAPA3nEeNTb Ha chepylowme
Tunbl (BUAbI): [OrOBOPbLI O Nepefaye umyLecTsa (Kynasa - npoaaka, AapeHue, apeHga n
T. 4.), orosopbl 06 okazaHUWM ycayr (4OroBop NepeBo3kun, Aorosop 06 okasaHum
NAaTHbIX MeONLNHCKNX YCAYr 1N Ap.), 4Or0OBOpPbI Ha BbiMoJIHEHWE paboT (oorosop
noapsaa, A4OroBop O BbIMNOJIHEHUN HAY4YHO - TEXHUYECKux paboT u T. 4.), AoroBopbl 06
yypex4eHUnN pasinyHbix obpasoBaHni (y4peontenbHble 40roBOPbI, 4OFOBOP NPOCTOro
ToBapuwiecTBa).

8. Mo coaepxXaHumo perynmpyeMoﬁl OOorosopamMmun AeAaATeIbHOCTN BblAENAKOT ABa OCHOBHbIX
TUNa OOrOBOPOB: MMYLLECTBEHHbIE N OpraHM3aumoHHble. K YNcny nMyLleCTBeHHbIX



OTHOCSATCS LOroBOpPbI, HarMpaBJIEHHbIE Ha peryanmpoBaHne AeaTeNbHOCTU UL, Mo NoBOAY
onpepneneHHoro 6nara. CneunduKon opraHM3aLMOHHbIX LOrOBOPOB ABAAETCS TO, YTO
OHUW NpefHa3HavyeHbl Co34aTb NMPennoCbiIKWN, MPenyCcMOTPeTb BO3SMOXHOCTU AJ1A
nocneaywoLwen npegnpuHUMaTeNbCKON UK MHON AeATeNbHOCTU. BHYTpn Ka>kaoro tmuna
MOryT ObITb BblAesieHbl BUAbl LOrOBOPOB, XapakTepulyemble YCTONYNBbIMUA
CywecTBeHHbIMU NMpuU3HakKaMu. Tak, cpean nMyLLeCTBEHHbIX OrOBOPOB BblAENAIT TPU
OCHOBHbIX BUAa: a) Ha nepepavy umyuiecTtsa; 6) BbinosHeHWe paboT; B) OKasaHue ycayr.
Mpu 3TOM yKa3aHHble BUAbI, B CBOIO O4Yepenb, noapa3feniaioTca Ha noasnabl (Hanpumep,
Kynnas - npogax<a, noapsan, kommccusa v ap.). Cpeav opraHm3aunoHHbIX 4OrOBOPOB
Tak>XXe MO>XHO BblAeNINTb TPN OCHOBHbIX BUAA:

a) ydypeaouTenbHble gorosopbl (Hanpumep, 06 obpazoBaHUM LOPUANYHECKUX NLL);

0) ooroBops.l - cornaweHusa (Hanpumep, Mexay PNONnYecKMMn amuamMmm n opraHamm
MeCTHOro caMoyrnpaBJieHus);

B) reHepasibHble (B HUX onpenensitoTca Hanbonee obume ycnosusa dyayuien
0eAaTenbHOCTU, KOTOpbIE 3aTEM AETaNU3NPYIOTCA NN OOMNONHATCA B UMYLLIECTBEHHbIX
norosopax).

9. B Toproson cpepe (KoMMep4eCKOM MnpaBe) BbIAENAIOT peasm3alMoHHbIe 4OMOBOPSI,
rnocpenHn4yeckne, 4OroBopbl, COAENCTBYIOWLME TOProBsie, U opraHn3aunoHHbIe
norosopesbl. [1o MHeHUtO B. W. TlyrmHCcKoro, peaan3saunoHHbIe 40r0OBOPbI NPenCcTaBNdaloT
cobonm aapo Toprosoro obopoTa. ITO, Npexxae BCEro, Takne AoroBopbl, KOTOpbIe
0POPMANAIOT OTHOLLIEHUSA NO BO3MEe34HOW peasnsaunum Tosapa ons
npeonpuHNMaTENbCKNX N XO3ANCTBEHHbIX HYXA. K NX YNC/Ty OTHOCATCSA LOrOBOpPbI
MOCTaBKW, ONTOBOW KYMJIN - MPOAAXWN, KOHTPaKTaLun, 3aKyrnoK A8 rocyfapCTBEHHbIX
HY>X[, 0OroBOpbl MEHbI TOBAPOB, CBSA3AHHOW C NpeanpuHUMaTENbCKON OeATeNIbHOCThIO.
Takxe, Kak cynTaeT NyrmHCKun, K 3ToM rpynne 4oroBopoB cneayeT OTHEeCTU TOBaPHbIN
KpeauT. XOTSa OH BKJIto4eH B rnaBy 'K PO o kpeouTtoBaHUK, Mo CYyTWU, OH SABJISAETCSA
“Npofa>ken C ycnoBmem onaaTbl CTOMMOCTM ToBapa B byaywem”. Ha B3rnapg MNMyruHckoro,
B COOTBETCTBUU C KNnaccndpumkaumen NK PO nocpeagHn4eckmne oorosopbl B OCHOBHOM
OTHOCATCHA K [,OroBOpaM Ha BO3Me3[HOe OkKa3aHue ycnyr. B cpepe Toprosnau
cofep>XaHnemM TakMx LOroBOpPOB ABASETCA “coBeplUueHumne NLOM OEeNCTBUN MO NoBOAY
TOBapa B MHTepecax Kakoro-nmbo y4actHuka Toproesoro obopoTa”. K gaHHoOM rpynne
OTHOCATCSA AOMOBOPbI KOMUCCUN, B T. 4. KOHCUMHAL NN, MOPYHEHUSA, KOMMEpP4YEeCKOW
KOHLLeCcCun, TOProBoro areHTupoBaHma. K gorosopam, CooencTBYOLMM TOprosne,
cnefyeT OTHOCUTb AOFOBOPbLI Ha BbIMOJIHEHME MAapPKETUHIOBbIX NCCIe40BaHNN, CO34aHMe
pPeKJIAMHOW NMPOAYKUWWN, XPaHEHUSA TOBApOB, CTpaxoBaHUsA TOBApPOB N KOMMEPYECKnNX



PUCKOB, TPAHCMOPTHOM 3KCneanuun n ap. B rpynny opraHn3auMoHHbIX 10r0BOPOB
BXOAST corflaieHns o6 NCKI4YNTeNbHOM NpoaaXke TOBAapoB, A0roBopbl 06 opraHn3aumm
B3aMMOCBSI3aHHOM AeATesIbHOCTY Mo peasin3aunm ToBapoB, 4OrOBOPbLI OPraHoB
NCNOJMIHNTENbHOW BNACTU O MeXPErnoHasbHbIX MOCTaBKax TOBapOB, AOrOBOPbLI OPraHoOB
BJIACTW M MECTHOIr0 CamMoyrnpaBJ/ieHMNS C NPON3BOACTBEHHBIMM U TOProBbIMU hUPMaMK Mo
BOMPOCAM OCYLLLECTBJIEHUS TOProBaAn U Ap.[3]

3.0CcHOBHbI@ BUAbI A,OrOBOPOB

3.1.0cHOBHbIE@ U NpeaBapuTesibHble A,0roBOpbLI.

pa’k4aHCKO-NpPaBOBbIE A0r0BOPbI PA3/INYAOTCS B 3aBUCMMOCTU OT UX HOPULANYECKON
HanpaBaeHHocTU. OCHOBHOW AOroBOP HEMOCPEACTBEHHO NOPOXXAAeT npaBa u
0643aHHOCTN CTOPOH, CBA3aHHbIE C NepeMelleHneM MaTepmralbHbiX 6nar, nepenayen
NMYLLECTBA, BbIMOJIHEHMEM paboT, yKa3aHMEM yCayr 1 T.1.

MpenBapuTenbHbLIA OOMOBOP - 3TO COrJlalleHne CTOPOH O 3aKJIl0YeHUN OCHOBHOIO
porosopa B byaywem. BonbLLNHCTBO AOMOBOPOB - 3TO OCHOBHbIE 4OM0BOpPHI,
npenBapuTesnbHble 40r0BOPbLI BCTPEYalTCAa 3Ha4YNTeNbHO pexe. [1o BBeaeHNs Ha
TeppuTtopum Poccnnckon depepaumm ct. 60 OCHOB rpa>k4aHCKOro 3akoHogaTesibCTBa
1991 r. rpa)kgaHCKUM 3aKOHOO4aTeNIbCTBOM Poccnm NpsamMo He npegycMmaTpusasiach
BO3MOXXHOCTb 3aKJIlo4eHUs npeasapuTesibHbiX Aorosop. OQHaKo 3aKJ4yeHne Takux
[0roBOPOB A0MNYCKanNoChb, MOCKOJIbKY 3TO HE MPOTMBOPEYNIIO OCHOBHbLIM HavasnaM 1
obLwemy cMbicNly 3akoHodaTeNlbCcTBa Poccnun. B HacTosee BpeMs 3ak/oyeHue
rnpenBapuTesibHbIX LOrOBOPOB periaMeHTupyeTcs cT. 429 K. B cooTBeTCTBUU C
yKa3aHHOW cTaTben no npegBapuTesbHOMY A0roBOPY CTOPOHbI 0643YI0TCA 3aKI04YNTh B
byoyuiem 0orosop o nepegaye MMyLLecTBa, BbIMOJHEHUN PabOT UM OKaszaHUK yCayr Ha
yCJ/I0BUSAX, NPefyCMOTPEHHbIX B rnpeaBapuTesbHOM gorosope. lNpensaputenbHbIN
[0roBOp 3ak4vaeTcsa B popMe, yCTaHOBJIEHHOM OJ19 OCHOBHOIO A0roBopa, a ecnu
dopma forosopa He ycTaHOBJIeHa, TO B MMCbMeHHON opme. HecobniogeHwe npasun o
opMe nNpenBapuTesIbHOrO0 JOroBOpa BJeYeT ero HUYTOXXHOCTb[4].



BparnHckmnm M.U. B TONKOBaHUN JAHHOIMO MHCTUTYTa MU3niaraeT, 4To «opMa
npenBapuTenNbLHOro OroBopa AOJ/KHA COOTBETCTBOBaTb TpeboBaHMAM, NpeabsaBAsSEMbIM
K OCHOBHOMY forosopy. Ecnn xxe Takme TpeboBaHMA 3aKOHaMU NN MHBIMW NMPABOBbLIMU
aKTaMW He YCTaHOBJIEHbI, MPeABapUTEsIbHbIA LOrOBOP NOOJIEXUT 3aK/HYEHUIO B
NpPOCTON NMcbMeHHOW hopMme. OCHOBHOW O0roBOpP A0JIKEH ObITb 3aK/II04EH Ha YCJI0BUSX,
npeayCcMoOTPEHHbIX NpeaBapuUTeslbHbIM 4OrOBOPOM.

MpenBapuTeNbHbIN AOrOBOP O0JIXKEH coaep»XaTb YCJI0BUSA, NO3BOIAOLIME YCTAaHOBUTDL
npeaMeT, a TakXXe gpyrue cyuecTBeHHble yC10BMUSA Aorosopa. Tak, CTOPOHbI MOTyT
3aKJ/II04NTb AOrOBOP, MO KOTOPOMY COBCTBEHHUK »XXNOro goma oba3yeTcs ero nponaThb
nokynaTesno, a NoKynaTesb KynNnTb €ro B Havyane sieTHero cesoHa. B ykasaHHOM
npeaBapuTesibHOM gorosope obs3aTesnlbHO A0JIXKHbI COAEPXKATbCA YC/I0BUS,
Mno3BoJIAOLWME oNpenesnnTb TOT XUI0W A0M, KOTopbIn B Byaywem byneT npofaH, a
TaK>Xe ero Npofa>KHyl LEeHY 1 nepevyeHb JinL, COXPaHSALWMUX B COOTBETCTBUN C 3aKOHOM
rMpaBo MoJIb30BaHUA 3TUM XXWJ1bIM AOMOM. B NpOTMBHOM Cny4ae OaHHbIN
npenBapuTenbHbIN OroBop byaeT CHMTATbCA HE3AKJ/THYEHHbIM.

B npeaBapuTensHOM AOrOBOPE YKa3biBAETCHA CPOK, B KOTOPbIA CTOPOHbLI 0653yt0TCS
3aKJII04NTb OCHOBHOWM Aoroeop. Ecsim Takom cpok B npeaBapuTesibHOM AOrOBOpPE He
onpeneneH, 0CHOBHOM OOrOBOP MOAJIEXXUT 3aKJIIOYEHMUIO B T€YEHMe roaga C MOMeHTa
3aKJ/Il04eHNS NpeaBapuTesibHOro Aorosopa. ECnm B yka3aHHbIe BbilLe CPOKM OCHOBHOWN
[0roBop He byaeT 3akJlo4eH U HM 0Ha N3 CTOPOH He caenaeT ApYyron CTOpOHe
npeasnoXeHne 3ak4YnTb Takon Aorosop (odepTa), NpeaBapuTenbHbIN 4Or0BOP
npekpaLlliaeT CBoe AencTBume.

Tak>XXe MHTepeceH BOMPOC O BKJIKOYEHNN B OCHOBHOW A0Or0BOpP YCJI0OBUNA, He
npenyCcMOTPEHHbIX NpeaBapuTesbHbIM 40roBopoM. OH pelaeTcsa apbuTpakHbIM Cya0M C
y4eTOM KOHKPETHbIX 06CTOATENbCTB Aena.

B npakTuke apbuTpa’kHbiX Cy40B BO3HMK BOMNPOC, BNpase Nn apbuTpa>kHbi cyq
NMOHY>XAaTb CTOPOHY BKJIIOYMTb B OCHOBHOWM AOr0BOpP YCJIOBUS O LIEHE, ec/in Takoe
ycnoBue He 6b1J10 NpeayCcMOTPEHO B NMpeaBapuTebHOM 10roBOpe.

CornacHo nyHKTY 1 cTaTtbn 429 K PO no npenBapuTesibHOMY AOrOBOPY CTOPOHbI
065a3ytoTCca B OyayuemM 3aka04NTb 4OrOBOP Ha YCNOBUSAX, NMPeAyCMOTPEHHbIX
npenBapuTenbHbIM OOrOBOPOM (0 4eM ObI/io y)Ke CKa3aHOo Bblle).

Ecnn B npegBapuTesbHOM LOMOBOpE yC/IoBME O LleHe He BblJ10 CKa3aHo, TO 3TO He
O3Ha4vaeT, YTO CTOPOHbLI He onpenennincb B 4aHHOM Bonpoce. B cooTBeTCTBUM CO
cTaTben 424 T'K PO ucnosiHeHWe 4Orosopa onJjiadmMBaeTcs no ueHe, yCTaHOBJIEHHOW



corjlalleHmem CTopoH. [pn OTCYTCTBMX B BO3MEe34HOM A0roBope yCJI0BUSA O LleHe U
HEBO3MOXHOCTW ee ornpeaeneHna ncxond m3 ycn0|3|/||7| OOroBopa ncriojiHeHmne AoroBopa
OOJ/IKHO BbITb OMJIa4Y€HO MO LEHE, KOTOpadA npn cpaBHNMbIX obcTosaTenbCcTBax 06bIYHO
B3NMMa€TCA 3a aHaJIOTN4YHblE€ TOBap#bI, pa6OTbI nycnyrn.

OTclopa cnenyeT, 4To TpeboBaHMe 0 BKAIOYEHUN B OCHOBHOM 0OMOBOP YCJIOBUS O TOM,
4YTO LEeHa onpeaenseTcs B nopsaake, NnpeaycMoTpeHHOM cTaTben 424 TK PO, fosmkKHO
ObITb YO0BNETBOPEHO apOUTPakKHbIM CyA0M[5].

B ToM cny4ae, korga B npeaBapuTesibHOM JOMOBOpPE YKa3aHo, 4TO YC/0BuMe O LeHe byaeT
onpeneneHo CTopoHaMy B OCHOBHOM [0roBope, Takas 3anucb A0JIXKHaA pacLeHMBaTbCA
apbnTpa>KHbIM CY0M KaK LOCTUXKEHME COrslacns CTOPOH O BKJIKOYEHUW B JOMOBOP
OaHHOI0 YyCNOBUSA N pa3Horaacusa No yCTaHOBJIEHNIO KOHKPETHOM LeHbl TakxXe nognexaT
PacCMOTPEHUIO apBbUTpPaKHbIM Cy0OM.

Ecnn ogHa 13 cnopAwmx CTOPOH Npn OTCYTCTBUN B NpeaBapuTesibHOM A0OroBope
YyCJ/I0BUSA O LLleHEe HacTanBaeT Ha BKJIOYEHUN B OCHOBHOWN 0roBop ycsoBus o6
ornpeneneHnn LUeHbl B UHOM Nopsigke, 4em npenycMoTpeHo ctaTtben 424 TK PO, nnn
TpebyeT yKa3zaHUsA B HEM KOHKPETHOWN LieHbl, @ Apyras CTOpOHa BO3pa)kaeT NpoTuB
3TOro, To apbuTpa kHbIN Cya He BNpaBe pacCMaTpMBaTb TakKoW Crnop.

B cny4asnx, korga CTOpOHa, 3aKJIl04YMBLUAsA NpeaBapuTesibHbIA 40roBOp, B Npeaenax
CPOKa ero AencTBuUsA YKJIOHAETCSA OT 3aKJIIDYEHNA OCHOBHOIMO AOroBOpa, MPUMEHSITCS
npasuna, NpeayCcMoTpPEHHbIEe 015 3aK/o4YeHns 0b6s13aTeNIbHbIX 4OrOBOPOB.

MpenBapuTesbHbIA OOrOBOP HEOBXOAMMO OT/IMYATb OT COrJlalleHNn 0 HAMEPEHUSAX,
MMELMX MECTO Ha MpPakKTUKe. B yKasaHHbIX COrnaleHnsx 0 HAMepeHusax nnLlb
huKcmpyeTCsl XKenaHne CTOPOH BCTYNUTb B ByAyLleM B 4OFOBOPHbIE OTHOLLEHUS.
OaHaKo caMo corjlaleHne o HaMepeHnax He NoPoXXKAaeT KaKux-nmbo npas u
0643aHHOCTEN Y CTOPOH, €C/IN B HEM He YCTaHOBJIEHO UHOe. [T03TOMY 0TKa3 04HOIro n3
Y4YaCTHMKOB COTJIalLeHNs 0 HaMepPeHMSX 3aKI0UYNTb NPefyCMOTPEHHbIA TakKUM
corjlalleHnem OOoroBop He BAeYeT ONA Hero Kakux-nmbo npaBoBbIX MOCAeACTBUN 1
MOXXET TOJIbKO MOBJINSATb Ha ero OeJsIoBYI0 penyTaLuuio.



3.2.[loroBopbl B NOJZIb3y UX Y4ACTHUKOB U O,0roBopbI B
noJib3y TPeTbUX Nuu.

[aHHble 0OroBOpPbLI PA3/IN4aATCA B 3aBUCUMOCTU OT TOI0, KTO MOXXET Tpe6OBaTb
ncrnoJsiHeHWA gorosopa. Kak npaswnsio, LOroBOPbLI 3aKJ/1K0Yal0TCA B MOJIb3Y UX YY4aCTHUKOB,
n npaso Tpe6OBaTb NCIMOJIHEHUA TaKUX AOroBOPOB NMPpMHaoeEXNT TOJIbKO NX
y4yaCTHMUKaM. BMecTe C TeM BCTpeYdalTCa N OOroBOPbI B MOJb3Y JINL, KOTOPbIe He
MPUHNMaNM y4aCcTua B X 3aKJIIOHYEHUNN, T. €. 4OrOBOPbI B MOJIb3Y TPETbUX NNLI[6].

B cootBeTcTBUK CO CT. 430 'K 0OroBopoM B MoJib3y TpeTbero nua npu3HaeTcs
A0roBOp, B KOTOPOM CTOPOHbI YCTAHOBUM, YTO OO/DKHUK 06513aH Npon3BecTun
NCMNOJIHEHNE He KPeauTopy, a YKa3aHHOMY UK He YKa3aHHOMY B [OroBope TpeTbeMy
nuyy, nMmetowemMy npaso TpeboBaTb OT LO/IKHUKA NCMOJIHEHNSA 0b6s3aTeNbCTBa B CBOIO
nonb3y. Tak, ec/im apeHaaTop 3aKJ4Yna 4OroBOp CTPaxoBaHMA apeHO0BaHHOIO
MMyLLLIECTBaA B N0JIb3y ero cobcTBeHHMKa (apeHgonaTtens), To NpaBo TpeboBaHUA
BbIMNJ1aTbl CTPAaxXOBOro BO3MeELLEeHUA Npu HAaCTYNJIEHNUN CTPAX0BOro Csydas NpuHagiexuT
apeHponaTesnto, B NoJib3y KOTOPOro 1 3akJIl04YeH A0roBOp CTpaxoBaHUA. 1 TONIbKO B TOM
cJslydae, Korga TpeTbe MU0 0TKa3al0Cb OT Npasa, NpefoCcTaB/eHHOro eMy no 40orosopy,
KpeaonTop MOXXeT BOCMNOJ1Ib30BaTbCs 3TUM MPaBOM, €C/IN 3TO He NMPOTUBOPEYUT 3aKOHY,
WHbIM MPaBOBbLIM aKTaM M OOroBopy. Tak, B MpUBeAEHHOM NpuMepe apeHaaTop,
3aKJIIOYMBLUMA OOrOBOP CTPAaxOBaHUSA B NMOJIb3y apeHaofaTens, TO/IbKO B TOM C/lyyae
BrpaBe TpeboBaTb BbIM/aTbl EMY CTPAaX0OBOro BO3MELLEHNSA, KOr4a NocaegHnin oTKa3asnics
OT NMpaBa Ha ero nosy4yeHue. BMmecTe ¢ TeM B caMOM [OroBope MoryT ObITb
npenycMoTpeHbl NHble NoCNenCTBUA OTKa3a TpeTbero anua oT NpuHaaiexallero emy
npaBa TpeboBaHunsd. Hanpumep, B NpMBeAEHHOM BbILLE NMPUMEpPEe B AOMOBOpPE
CTpaxoBaHUs MOXXeT BbITb NPefyCcCMOTPEHO, YTO B C/ly4ae OTKa3a apeHgonartens ot
MnoJsly4eHUs CTPaxoBOro BO3MeLLeHUsA nocnenHee apeHaaTopy He BbinaavynBaeTca. NHble
nocnencTemsa MoryT BbITb NpefyCcMoOTpPEHbl N 3aKOHOM. Hanpumep, B COOTBETCTBUU C
O0EeNCTBYIOLMM 3aKOHO4aTe/IbCTBOM MO AOM0OBOPY JINYHOIMO CTPaxoBaHMA Ha Clydan
CMepTU B MoJIb3y TpeTbero anua, Npu HacTyrnJaeHUn CTPaxoBoro cjayyas — cMepTu
3aCTpPax0BaHHOMO rpakgaHnWHa — nocaengHnin, pasymeeTcs, He moxXeT TpeboBaTb
BbIMJ1aTbl CTPAxX0OBOro BO3MELLEHUA JaXKe B TOM CJly4ae, eCcim TpeTbe /INL0 0TKa3asiochb
OT 3TOro rnpa.a.

Ecnn nHoe He NpenyCcMOTPEHO 3aKOHOM, UHLIMWU MPAaBOBLIMU aKTaMu UIN [OrOBOPOM, C
MOMEHTA Bblpa’KeHUst TPETbUM JINLOM AO/IXKHUKY HaMepPeHMsi BOCMOJIb30BaTbCst CBOUM
NpPaBOM MO AOr0BOPY CTOPOHbI HE MOrYT pacTopraTbh WM U3MEHATb 3aKJIKOYEHHbIA MU



norosop 6e3 cornacma TpeTtbero nuua (nN. 2 cT. 430 MK).

YKa3aHHOe NpaBuJo BBEAEHO B LIENAX 3alUUTbl NHTEPECOB TPETHLEr0 LA, KOTOPOE B
CBOEWN X035NCTBEHHOWN AEeATEeNbHOCTU MOXET PaCCYMTbIBaTb Ha MCMNOJIb30BaHME TOrO
npaBa, KOTOPOE OHO MOYYMI0 MO A0r0BOPY, 3aKJIIOYEHHOMY B €ro nosib3y. MoCcKonbKy
N3MEHEHME NN PaCcTOP)XXEHME OOroBOpa, 3aKJIIDYEHHOro B NOJIb3Yy TPEThEro nuLa,
MO>XEeT NOCTaBUTb B 3aTPYAHUTESIbHOE MOJIOXKEHNE TPETbE JINL0, PELLUUBLIEE
BOCMOJIb30BaTbCsA NpeaoCTaB/IEHHbIM eMY MPaBOM, AeNCTBYHOLEe 3aKOHOA4ATEIbCTBO
nepekpbiBaeT BO3MOXHOCTb NPeKPALLEHNS NN U3MEHEHUS COOEepPXaHWUS 3TOro npasa
rnocJyie Toro, Kak TpeTbe JINLO BbiPa3nio A0JIKHUKY CBOe HaMepeHMe BOCMOJ/Ib30BaThCS
3TUM NpPaBOM.

YKa3aHHOe npaBu/io NpUMeHAeTCSH, eCcsiv MHOE MPaBuJio He NpefyCMOTPEHO 3aKOHOM,
WHbIMW NMPaBOBbIMU aKTaMWN UM OOroBOPOM. Tak, B COOTBETCTBUM CO CT. 59—61 YcTaBa
XXesne3HbIX oPOor 4OoroBop NepeBo3Kn, 3ak/llodaeMbll Mexxay rpysootnpasuTtenem 1
>XeNe3HOoW [oporon B Mosib3y rpysonosy4vaTtens, MoxeT bbiTb n3MmeHeH 6e3 cornacus
rpy3sonosiyqaTtensa na>ke B TOM CJly4ae, eCcnuv rpysonoJsiydaTesib Bblpa3ns xxenaHune
BOCMOJIb30BaTbCA NPaBoOM, BO3HUKLUWM Yy HEro rno 4oroBopy nepeBo3Ku.

JOMKHVK B 0,OroBope, 3aKJIIDYEHHOM B MOJ1b3y TPeTbero snua, Brpase BbiABUraTb
npoTme TpeboBaHMA TpeTbero Nnua BO3pa>KeHuns, KoTopbie OH MOr 6bl BbIABUHYTb
npoTuB Kpeautopa (n. 3 cT. 430 INK). Tak, ecnn rpy3sonosiydyaTtesb npeabsasaseT K
nepeso34uky TpeboBaHMe 0 HEHadJ1eXXallleM KavyecTBe AOCTaB/€HHOrro rpysa,
rnocsie4HN BNpaBe CCbIJIaTbCA Ha TO, YTO KA4eCTBO rpysa yxyawmnaochb rno BuHe
paboTHMKOB rpy300TNpaBuTens, OCyLWeCTBAABLUMX €ro NOrpy3Ky.

OT LOroBOPOB B MOJIb3Y TPETLErO NMLa CledyeT OT/AM4YaTbh AOroBopbl 06 NCMONHEHWN
TpeTbeMy nuuy. NocnegHne He NPeaoCTaBNAT TPETbEMY JINLY HUKAKUX CyOBbEKTUBHbIX
npas. MNo3ToMy TpeboBaTb NCMNOSHEHNA TAaKMX AOrTOBOPOB TPETbLE JINLLO HC MOXKET.
Hanpumep, npun 3ako4eHnn Mexxay rpa>KaaHnMHoM n MarasmHoOM JOroBopa Kymnsu-
npoAa>kn nofapka C Bpy4YeHMEM ero UMeHUHHNKY nocieHNn He BrnpaBe TpeboBaTb
NCNOJIHEHWS @HHOro Aorosopal7l.

3.3.B3aMHbIe U OAHOCTOPOHHUE A0roBOpbLI.



B 3aBMCMMOCTW OT XapaKTepa pacnpeaeneHmsa npas n ob6sa3aHHOCTEN Mexay
y4aCTHMKaMM BCe AOrOBOPbI AENATCA Ha B3aMHbIE N OAHOCTOPOHHME. OQHOCTOPOHHWNA
AO0roBOp NOPOXKAAET Y OAHOM CTOPOHbI TOMIbLKO MNpaBa, a y APYron — TONbKO
o0653aHHOCTN. [03TOMY «TOJIbKO OfiHA U3 CTOPOH 06A3aHa COBEpPLUNTbL OonpeaesieHHble
OEencTBUA B MOJSb3y APYrOn, a MOCAegHsasa UMeeT K HEW NINLWb NpaBo TpeboBaHUs».

Bo B3aMMHbIX AOroBOpax Ka)kgas CTOpoHa npuobpeTtaeT npaBa 1 06593aHHOCTY MO
OTHOLLEHUIO K AIPYron cTopoHe. Mo TakoMy A0roBopy «Ka)kaasi CTOPOHa cYMTaeTca
NOJKHMKOM B TOM, 4TO 0b6si3aHa caenaTb B MOAb3y APYro CTOPOHbLI, U 0AHOBPEMEHHO
KpeauTopoM B OTHOLLEHUWN TOro, YTO MMEeeT NpaBo TpeboBaTb».

BONbLWNHCTBO 4OrOBOPOB HOCUT B3aMMHbIN XapakTep. Tak, N0 4OroBopy Kynan-nponaku
npoaasel, npuobpeTaeT npaBo TpeboBaTb OT MOKyNaTens ynaaThl AeHer 3a NPOAaHHY0
Bellb U 0AHOBPEMEHHO 006513aH NepeaaTb 3Ty Bellb NMokynaTento. NokynaTenb, B CBOO
oyepenb, NpuobpeTaeT npaBo TpeboBaTb Nepenadn emMmy NPoaaHHON Bewn u
oOHOBpeMeHHO 065a3aH 3an1aTUTb NpoAaBLy NOKYMNHYO LeHy. BmecTe ¢ Tem
BCTpeYaloTCs U OA4HOCTOPOHHME OOroBOpbl. Hanpnmep, 0AHOCTOPOHHUM SABASETCS
[0roBop 3aMa, NOCKOJIbKY 3auMoaBeL, Ha4enseTcs no 3TOMy AOroBOpY NpPaBoM
TpeboBaTb BO3BpaTa A0JIra N HE HeCceT Kaknx-nmbo obs3aHHOCTEN nepesn 3aeMLLNKOM.
MNocnenHnn, HaobopoT, He NpuobpeTaeT HMKaKMX NMPaB NO AOrOBOPY N HECET TOJIbKO
06583aHHOCTb MO BO3BpaTy AONra.

OLHOCTOPOHHME 00roBOpPLI HeobxoaAMMO OTAMYaTb OT OOHOCTOPOHHUX CAOEJIOK.
[MocnegHWe He OTHOCATCH K OOMOBOpaM, Tak KakK OJ1a UX COBepLUeHNs He TpE6y€TCFI
corylalleHuma CTtopoH, a 4OCTaTO4YHO BOJIEN3bABIIEHUA oaoHOM CTOPOHHDI.

3.4.Bo3Me3nHble u Oe3BoO3Me3aHblIe A0roBOpPbLI.

IaHHble BUAbl OrOBOPOB Pa3/INyaloTCs B 3aBUCMMOCTM OT ONOCpeayeMOro 4OroBOpoM
XapakKTepa nepeMeLleHns maTepuasnbHbix 61ar. Bo3amesaHbIM Npu3HaeTcs AOroBop, Nno
KOTOPOMY MMYLLLECTBEHHOE NpeaoCcTaB/IeHNe 0HOW CTOPOHbI 06yC/IOBNMBAET BCTPEYHOE
UMYLLLECTBEHHOE NpeaoCcTaB/IeHNE OT APYron CTOPOHbI. ECin «oHa CTOPOHA A0JIKHA
NONYYUTb MAaTy UIN NHOE BCTPEYHOE BO3ME3HOe NpeaocTaBNeHne 3a UCMNOJIHEHME
cBoumx obszaHHOCTEN>.



B 6e3B03Me34HOM JOroBOpe MMYLLECTBEHHOE NpenocTaBieHne NMPON3BOANTCA TOJIbKO
O4HOWN CTOpOHON 6€3 NoNyYeHNs BCTPEYHOIr0 UMYLLLECTBEHHOIO NpenoCcTaB/ieHNs OT
OPYron CTOPOHbI.

KabanknH A. cHMTaeT, 4TO B YC/I0BMAX Nepexoda K pbiHKY 60bLWINHCTBO A4OFOBOPOB
ABNSETCA BO3Me3aHbIMU. Tak, AOroBOp KYMAM-NPOoAaXM — 3TO BO3ME3HbIN A0r0BOp,
KOTOpbIN, B NpuHuune, 6e3so3me3gHbIiM ObITb HE MOXKET[8].

Horosop gapeHus, HaobopoT, MO CBOEN pUAnNYecKon npupone — 6e3803Me34HbIN
AOroBop, KOTOPbLIN, B NpUHLKMNE, HE MOXET ObiTb BO3ME3aHbIM. HEKOTOpPbIE XKe A0r0BOpbLI
MOryT ObITb Kak BO3Me3aHbIMU, TakK 1 Be3Bo3mMe3aHbIMN. Hanpumep, 4OroBOp NopyyeHuns
MO>XXeT 6bITb 1 BO3ME3aHbIM, eC/I1 MOBEPEHHbIN NONy4YaeT BO3Harpa)kaeHue 3a
OKa3aHHble ycnyru, n 6e3so3me3sfHbIM, eC/In TaKOro Bo3Harpa>kgeHus He
BbinJlauymBaeTcs (cT. 972 IK).

Mo3ToMy B 3aKOHe onpefiesieHo, YTO «40roBop NMpearosiaraeTcs BO3Me3AHbIM, eCnu U3
3aKOHa, UHbIX MNPABOBbLIX aKTOB, @ TaKXXe CyLLecTBa U CoAep>XaHna NoroBopa He
cnenyeT NHoe».

BONbLWINHCTBO AOrOBOPOB HOCAT BO3Me3HbIV XapakTep, YTO COOTBETCTBYET Npupoae
obuecTBEeHHbIX OTHOLWIEHUW, PeryanmpyeMbix rpa>KgaHCcKnum npasoM. 1o aTon xe
npu4ynHe n. 3 cT. 423 'K ycTaHaB/IMBaET, YTO A0roBOp npennojlaraeTcs BO3Me34HbIM,
€CJIN U3 3aKOHa, NHbIX NPaBOBbIX aKTOB, COAEPXKXaHUA UK cyulecTBa OroBopa He
BblTEKaeT NHoe.

3.5.CBoOOaHbLIE U ODA3aTesibHbIe A0roBOPbLI.

Mo OCHOBAHMAM 3aKJIO4YEHWSA BCE OOrOBOPbl AeNATCHA Ha cBoboaHbIe 1 obsA3aTesnbHbIe.
CBoboOHble — 3TO TakKne A0roBOpPbl, 3aK/II0HEHNE KOTOPbIX BCELLENO 3aBUCUT OT
YCMOTPEHUSA CTOPOH. 3akJtodeHmne e obsa3aTenbHbIX 4OrOBOPOB, KAk 3TO crieayeT u3
CaMoOro nx Ha3BaHus, ABnAeTCca obsa3aTeNnbHbIM AN 04HON NN 0benx CTOPOH.
BONbLWNHCTBO AOrOBOPOB HOCUT CBOGOAHbLIN XapakTep. OHU 3aK0YaAOTCA MO XKEeNaHUIo
o6enx CToOpoH, 4TO BMNOJIHE COOTBETCTBYET NOTPEBOHOCTAM pa3BUTUSA PbIHOYHON
3KOHOMUKMN. OHAKO B YCJIOBMAX IKOHOMNYECKWN Pa3BMTOro obuiectsa BCTpPEYaloTCs U
obsa3aTenbHble gorosopbl. 0643aHHOCTb 3aK/IIOYEHUSA AOrOBOPa MOXKET BblTE€KATb U3



CaMOro HOpMaTMBHOIO aKTa. Hanpumep, B CMy NPAMOro ykasaHus 3aKoHa B CJlyvyasax
CO3[aHNA IOPNONYECKOro NNLa 3ak/yeHne goroeopa 6aHKOBCKOro cyeTa CTaHOBUTCS
ob6s3aTenbHbIM Kak A1s BaHKOBCKOIro y4YpexxaeHus, Tak U Anas8 Co34aHHOro
topnagnyeckoro anua (n. 2 ct. 846 NK). Opuandeckas 06893aHHOCTb 3aKJIKOYUTb A4OrOBOP
MO>XeT BbITE€KaTb M N3 aAAMUHUCTPATUBHOIO akTa. Tak, BblAa4a MecTHOMN
aAMUHUNCTpPaUMen opaepa Ha »Xunnoe nomeuieHmne obasbiBaeT XUINLLHO-
3KCMJlyaTauMOHHYO OpraHmn3aLnio 3ak1I04YUTb OMrOBOP COLMANIbHOMO XUJANWHOIO Hanma
C TeM rpa>kxaaHMHOM, KOTOPOMY BblaH OpraH.

Cpean obsazaTenbHbIX OroBopos ocoboe 3HavyeHne nMmetoT NybanvHble OroBopslI.
Bnepsblie B HaleM 3akKoHoAaTesbCcTBe NyOAMYHbIN Aorosop Obin NpenycMoTpeH CT. 426
K. B COOTBETCTBUN C YKa3aHHOW CTaTben Ny6NYHbIN OOrOBOP XapaKTepm3lyeTcs
cnenyrwmmm npusHakamu:

1) O6sa3aTeNbHbIM Y4aCTHUKOM NMy6AMYHOro AOroBopa ABNAAETCH KOMMepYecKas
opraHmsaums.

2) YKa3aHHas KOMMep4eCKad opraHn3auna OO0JIX)KHa OCYLUECTBNATb OeEATENIbHOCTb MO
npoaake ToBapos, BbINMOJIHEHWIO p360T NN OKa3aHWMKO yCayr.

3) JaHHasa 0eAaTeNbHOCTb AOJ/IKHA OCYLLEeCTBAATLCA KOMMep4YeCKon opraHusaumnen B
OTHOLLUEHUNN Ka)K[O0ro, KTo K Hel 0bpaTnTca (pO3HUYHAa TOProBas, nepeBo3Ka
TpaHcnopToM obuiero Noab30BaHUA, YCIYr CBA3M, SJHEProcHabxeHnsa, MeANLMHCKOeE,
FOCTUHUYHOE 0O0CNy>XUBaHMe N T. n.).

4) NMpeomMmeToM AOroBopa AO/HKHO ObITb OCYyLLLECTBIEHME KOMMEPYECKON OpraHusaumen
0eaTenbHOCTU, YKasaHHOM B M. 2 1 3.

Mpu oTCyTCTBUN XOTA Bbl OAHOI0 N3 YKa3aHHbIX MPU3HAKOB AOrOBOP HE ABNSAETCSA
ny6nyHbIM N paccMaTpuBaeTCcsa Kak cBoboaHbIN foroBop. Tak, ecnm npeanpuatTme
PO3HNYHOW TOProBAM 3aKJ/04aeT C rpaKgaHNHOM OOroBOP Kynau- Mpoaaku
KaHLEeNnsapCcKUX TOBapOB, KOTOPbIMU TOPryeT 3TO NpeanpuaTne, To AaHHbIN A0Or0BOpP
apnaeTca nybanyHbiM. Ecnn xxe npegnpusaTre po3HNYHON TOProBAN 3aKJ/l04aeT OOroBop
C ApYrnm npeanpuaTmem o npoaake nocseaHemMy U3INLHEro TOProBoro obopyaoBaHus,
TO 3TO - cBO6OOHLIN OOrOBOP, MOCKOJIbKY €ro NnpeaMeToM He ABNAEeTCH AesATeNlbHOCTb
KOMMEpPYECKOW opraHM3aumnm no npogake ToBapoB, OCyLEeCTBASeMas B OTHOLWEHUN
Ka)k[aoro, KTo K Hen obpaTtunTcal9l.

MpakTn4yeckoe 3Ha4YeHne BbloeneHns I'Iy6J'II/I‘-IHI:>IX 0OrosopoB COCTOUT B TOM, YTO K
I'Iy6J'II/I‘-IHbIM OOroBopaM NnpmMMeHATCA NMpaBua, OTJINYHbIE OT obwmnx HOPM OOroBOpHOro



rnpasa. K HNCJTY TaKUX CneunasibHbiX rnpasuna, MpMMeHAEMbIX K ﬂy6)'ll/l‘-IHbIM OoroBopam,
OTHOCATCA cneagyrowjne:

1) KomMep4eckasa opraHu3aLms He BNpaBe 0TKa3aTbCs OT 3aKJ/to4eHus nybamyHoro
J[lOroBOpa Npwv HaIM4YMKN BO3MOXKHOCTU NPeaoCcTaBUTb NOTPebuTento CooTBETCTBYOLLINE
ToBapbl, YCAYrn, BbINOJIHUTL ANS HEFO COOTBETCTBYOLME paboThl.

2) MNMpn HeobOCHOBaHHOM YKJIOHEHUN KOMMeEpP4YeCKOon OpraHusaunm oT 3aKJIl04YeHNs
nybanyHOro gorosopa gpyras CTOpoHa BrpaBe no cyay TpeboBaTb 3aKIOYEHUNSA C HEN
3TOro JOroBopa B COOTBETCTBUU C MOJIOXKEHNAMU, NMPUMEHSAEeMbIMU MPU 3aKII0HeHnNn
porosopa B 06A3aTeNbHOM nopsagke.

3) KomMep4yeckas opraHmM3alumns He BNpaBe OKa3bliBaTb NpeanovYTeHne ogHoOMy auuy
nepea ApPYyruM B OTHOLLUEHUW 3aK/lo4eHMs Ny6anYHOro 4oroBopa, KpoMe ciy4vaes, Koraa
3aKOHOM WJIN NHLIMW NPABOBbLIMY aKTaMu AOMYyCKaeTCs NpefocTaBsieHne NbroT Ans
OTAEsNbHbIX KaTeropuin notpebuTtenen. Tak, aBTOTPAHCMOPTHOE NpeanpuaTue,
ocCyLecTBAsAOLLEEe MepeBO3KY NaCCakXMpPOB, HE BNpaBe 0TKa3aTb B NepeBO3Ke 04HOMY U3
NMacca>xMpoB TOJIbKO MO TOW NpUYnHE, 4TO PaboTHUK 3TOro aBTOTPAHCMNOPTHOIO
npeanpuatTus obewan cBOeMy 3HaKOMOMY OCTaBUTb A9 HEro MecTo B aBTobycCe.
OLHaKOo Takoe npearnovyTeHne AornyCcKaeTcs, eCav 3To NpeayCMOTPEHO 3aKOHOM WUJIn
WHbIM NMPABOBbIM AKTOM.

4) LleHa ToBapoB, paboT 1 yCnyr, a Tak>Xe MHble yC1o0BMsa NnybamnMyHoOro orosopa
yCTaHaB/IMBAOTCA OANHAKOBbLIMM OJ19 BCeX noTpebutenemn, 3a UCKIOYEHNEM CITy4aEB,
Korga 3akOHOM U MHbIMW NPABOBbLIMN aKTaMW OOMNYCKaeTCA NpeaocTaB/ieHne NbroT Ans
OTAEeNbHbIX KaTeropun notpebutenen. Tak, saHeprocHab>xatowasa opraHnu3aumns He
MOXXET OTMNYCKaTb 3JIEKTPOIHEPIr N0 OAHNM NOTpedbuTensmMm no ogHOW LeHe, a APpYyrum —
Mo Apyron. IcknoyeHmne cocTaBnsaloT Te noTpebuTtenn, KOTOPbIM NbFOThI MO oniaTe
3/IEKTPO3HEPrnnN YCTAaHOBJIEHbI 3@aKOHOM WJIM UHbLIM MPABOBbIM aKTOM.

5) B cnyvasax, npegyCcMOTpeHHbIX 3aKOHOM, NpaBuTensCcTBO Poccnmnckon depepaumm
MOXXEeT u3gaBaTb Npasuia, obasaTenbHble 4519 CTOPOH MNPU 3aKJKYEHUN U UCMNOJIHEHUN
ny6anYHbIX 4OrOBOPOB (TUMOBbLIE A4OrOBOPbI, MOJIOXKEHUSA N T. M.).

6) Ycnosusa nyban4HOro Aoroesopa, He COOTBeTCTBYOWMe TpeboBaHUAM M. 4 nnin 5,
HUYTOXHbI.

C NCKOM 0 MOHY>XXAEHUN 3aKJ0UYUTb Ny6ANYHbIN OOroBOP BrNpaBe 06paTUTbLCA TONbLKO
KOHTpareHT KOMMep4yecKol opraHm3aumnm, o6s3aHHOM ero 3aKJ4YnThb.



3.6.B3anMocornacoBaHHblie AOroOBOpPbLI U A,0roBOPbLI
npucoeanHeHus.

Takne 4oroBopbl pasinyaloTCa B 3aBUCMMOCTU OT cnocoba nx saknwyenHus. Mpu
3aKJII0YEHNN B3auMOCOrjlacoBaHHbIX OrOBOPOB NUX YCJ/I0OBUA YCTAaHaB/IMBAOTCA BCEMU
CTOpPOHaMu, y4yacTBYylOLWMMKU B aorosope. Npun 3akJl04eHUn e 00rosopoB
npUcoeanHEHNA UX YCI0BUS YCTaHaBIMBAKOTCSA TOJIbKO OAHOW U3 CTOPOH. [lpyras
CTOpPOHa JIMLEeHa BO3MOXXHOCTU OOMOJIHATb UM U3MEHATb UX U MOXKET 3aKJII0UYUTb TakKown
00roBop TOJIbKO COrJIaCUBLWINCL C 3TUMN YCII0BUAMMU (NMPUCOEAUNHUBLLUNCH K 3TUM
ycnosusam). B cootsetctBum c n. 1 cT. 428 'K goroBopom npmcoegnHeHuns rnpusHaeTcs
00roBop, YCJ/I0BMS KOTOPOro onpenesieHsbl 04HOW U3 CTOPOH B hopMyisipax UM UHbIX
CTaHAapTHbIX hopMax U MOrsv BbITb NPUHATLI APYrOoM CTOPOHOW HE MHAYe KaK NyTeM
rnpucoeavHeHns K Nnpeasio)keHHoOMy 00rosopy B LesioM. [Npnmepom 00rosopos
npPUcoeanHEHNA MOTYT CNIY>XUTb O0rOBOPbI MepeBO3KU, 3aK/ll04aeMble XKee3HOoN
O0pOron C KNMeHTaMm, 0OroBopbl NpokaTa, AoroBopbl ObITOBOro nogpsna v T.4.

B Mpa)xAaHCKOM KOAEKCE «HE YCTAaHOBJ/IEHbI C/lyYaun 1 MopsaoK pa3paboTky opMynsipos
N CTaHOAPTHbIX (hOPM [IOrOBOPOB, HE MPeayCcMOTPEHbI TakXe Kakne-nmbo TpeboBaHus K
opraHmsaumsam, pa3pabaTbiBalOLWLNM 40rO0BOPLI MPUCOEANHEHNA»[10].

NMOCKONIbKY YCNOBUA [0roBopa NpUcoeguHeHns onpenenatoTcs ToNbKO O4HON U3
A0roBapmBatoOLLMXCA CTOPOH, HEOBXOANMO KaK-TO 3alMLLLAaTb MHTEpEeChl APYron CTOPOHDI,
He NpUHUMalLWen y4acTre B onpeaesieHnn ycnoBum gorosopa. B atux uenax n. 2 cT.
428 'K npenocTaBaseT NpucoeguHMBLLENCS CTOPOHE npaBo noTpeboBaTb pacTop)XeHus
NOWN N3MEHEHMA OOroBopa, eC/an A0roBOp NPUCOEANHEHUSA XOTS U HE MPOTUBOPEYUT
3aKOHY N WHbIM NPaBOBbIM aKTaM, HO JIMLWIAET 3Ty CTOPOHY NpaB, 06bI4HO
npenocTaBsseMblX MO OroBopaM Takoro BUaa, UCKKOYaeT UK orpaHnymBaeT
OTBETCTBEHHOCTb APYron CTOPOHbI 3@ HapyweHne obsasaTenbcTs, 1Mbo conepXxuT
apyrme siBHo obpeMeHuTenbHble A8 NPUCOeaNHUBLLENCSA CTOPOHbI YC/10BUSA, KOTOPbIe
OHa, NCX0As U3 CBOMX Pa3yMHO NMOHNUMAEMbIX MHTEPECOB, He NpuHSaia 6bl NPy HaNNYUN y
Hee BO3MOXXHOCTM y4aCTBOBaTb B onpenesneHnn ycaoBuin gorosopa. Tak, ecnuv B
[orosope npucoegnHeHns yCTaHoBJIEHA OTBETCTBEHHOCTb NPUCOeANHUBLLENCHA CTOPOHbI
B BMAE 3HAYNTENIbHOMN N0 CyMMe WTPadHON HEYCTONKN N NCKAOYEeHa KaKasa-nmbo
OTBETCTBEHHOCTb APYrON CTOPOHbI, TO MPMCOEONHUBLLUAACA K LOrOBOPY CTOPOHa Brnpase
notpeboBaTb MO0 UCKAKOYEHUA N3 LOTOBOPA YCJIOBUI O €ee OTBETCTBEHHOCTU, Nnbo



YCTaAHOBJIEHUS COPA3MEPHO OTBETCTBEHHOCTU APYron CTOpOHbI. O1HAaKO, eC/in CTOPOHA
npucoeanHMNach K 4OroBopy B CBSA3M C OCYLLECTBJ/IEHMEM CBOEN NpeanpuHUMaTENbCKON
neaTenbHOCTU, TOo NpeabsB/ieHHoe et TpeboBaHMe 0 PacTOPXKEHUN NN N3MEHEHWUN
J[lOroBopa He NMoanexxuT yaooBJeTBOPEHMIO, €CIN MPUCOEANHUBLLANACSA K AOr0BOPY
CTOpPOHA 3Hajsa Uan JoJ/KHa bblna 3HaTb, Ha KaKMX YCJIOBUAX 3aKJIl0ONEH OOroBOp.

3aKJilouYeHue

C NoHATUEM M YCJIOBUSIMU AOIrOBOPOB TeCHenLWwmnmMm obpasom cBs3aH Bonpoc 06 mx
Knaccmgukaumun. NepeBocTeneHHoe 3Ha4YeHne OroBOpPOB B rpa>kgaHCKoM obopoTe,
NCKJIIOYUTESIbHO LLNPOKOE pacnpocTpaHeHne aHHOro peHoMeHa obycnosumam
BKto4eHne B K MHOXKeCcTBa OTHOCALWMXCA K HUM HOpM. Cpeaun Takux rnpasu
HeobXxoaAMMO BbIAENNTb MO MEHbLUEN Mepe ABe rpynmnbl. Bo-nepBbix, 06LiMe NonoXXeHus,
KOTOpble onpenenstoT cogep>kaHne oTAeNIbHbIX BUAOB AOFOBOPOB, 1, BO-BTOPbLIX,
npaBuaa O TUMax COOTBETCTBYOWMX AorosopoB. Coobpa3Ho obuime nosoXKeHmnsa o Bnaax
A0roBOpoOB cocpenoToYveHbl B YacTu nepsoun K (npenmyuwecteeHHo B pasgene lll
"Obwasn YacTb obsA3aTeNbHOro Npasa'), a yCTaHOBNEHMS B TUMNYHbIX LOrOBOpax - B
yacTun BTopon K (B pazgene IV "OTaensHblie Buabl ob6s3atenscTs").

Knaccudukaumns norosopoB obsieryaeTt npuMeHeHne onpeaesieHHbIX HOPM MMEHHO K
TOMY WM NMHOMY TUNy aorosopa. Kpome Toro, oHa AaeT BO3MOXXHOCTb BbISIB/IAITb YepThl
CXOACTBA W pPasinyuns NMPaBoOBOro PeEryampoBaHnsa TeX NN UHbIX 06 eCTBEHHbIX
OTHOLLEHNN, CNOCOBCTBYET AajibHENLIEMY COBEPLUEHCTBOBAHUIO 1 CUCTEMaATU3aLUN
3aKOHO4ATEeNbCTBA, CAYXXUT Lenn Ny4ylero n3y4yeHus 4oroBopos.

CnuUcoK UCnoJib30BaHHbIX UCTOYHUKOB

HopMaTuBHble aKTbl

e 1. KOHCTUTYUmnAa PO.
e 2. paxpaHckuin kogekc PO: yactb | o7 30.11.94 r. Ne 51-®3. (B pea. oT 10.06.03.)
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